
   
 
 

ETNO – European Telecommunications Network Operators' Association 
www.etno.eu @ETNOAssociation 

RD429 (2016/05)    1 

 

May 2016 

ETNO Position on Draft Directives on certain aspects concerning contract for the 

online and other distance sales of goods and of digital content 
 
 
 
ETNO welcomes the declared aim of the European Commission’s initiative to provide more 

harmonised, effective and future proof consumer protection rules for online services. However, this 

target can only be reached based on a comprehensive approach for the digital market. Accordingly, 

the legislation “on certain aspects concerning contract for the online and other distance sales of goods” 

(tangible goods directive) and particularly “on certain aspects concerning contracts for the supply of 

digital content” (digital content directive) needs to consider parallel legislative processes. Moreover, 

this legislation needs to consider as well, the integration of established consumer protection 

standards which refer to “better access for consumers and businesses to online goods and services 

across Europe” (Commission's Communication on a Digital Single Market, 2015). 

In addition to supplementing the Consumers Rights Directive 2011/83/EU, the legislative procedure 

should also ensure alignment with existing sector-specific rules such as the regulatory framework for 

electronic communications networks and services1, currently under review. 

Although supporting the high level objectives of the European Commission’s proposed draft directives, 

ETNO fears significant shortcomings and uncertainties. If not substantially revised, the new legislative 

instruments will create greater legal uncertainty both for consumers and service providers. 

ETNO’s main concerns are as follows: 

 The rules addressing a new and broadly unclear category of “digital content” lead de facto to more 

fragmentation, costs and legal uncertainty for service providers and consumers. 

 Provisions on data retrieval and restrictions to data usage after termination are too broad and risk 

to impair innovative business models such as Big Data and should be aligned with the General Data 

Protection Regulation. 

 The provision of data as a counter-performance requires clarification and the related obligations 

do not account for sufficient transparency towards consumers. 

 Restrictive contract duration time limits within a competitive market are unnecessary and restrict 

the provisioning of bundled services demanded by consumers. 

 Liability obligations remain largely unclear and risk to put further burdens on providers. 

 New rules on tangible goods once the REFIT process of consumer protection directives has been 

finalised. 

 

                                            
1 A wide range of consumer protection rules are particularly included in the Universal Service Directive 
2002/22/EC amended through Directive 2009/136/EC 
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1. SUPPORT OF THE HIGH LEVEL OBJECTIVES 

A higher degree of cross-border harmonisation can facilitate cross-border supply and stimulate 

demand. Beyond horizontal law, this is particularly true for sector-specific rules applied to telecoms, 

which are significantly more fragmented than current horizontal rules. Complying with a consistent set 

of consumer protection rules decreases complexity for the industry and increases legal certainty. 

Consumers may be motivated to purchase more products and services that are provided in other EU 

markets, relying on the same set of rights as they benefit of within their country of residence. It is 

important that an increased harmonisation of rules is efficient: Ensuring effective protection standards 

for consumers must not lead to disproportionate costs for the industry, so as not to hamper supply.  

More harmonised rules promote trust on the part of the consumer. Fragmented rules that address 

only some providers or some offerings in the digital market are neither future proof nor effective. In 

particular, convergence of services –  which means that the same functionalities are increasingly 

provided via different services, service providers  or channels  (e.g. communications services formerly 

provided solely by telecom operators  now offered by other types of provider, or broadcasting vs. VoD/ 

video streaming) –   together with bundled offerings (e.g. various services integrated into social media 

or telecoms’ bundled services) require more harmonised rules rather than a patchwork of services-

specific regulation. Otherwise, consumers cannot rely on a consistent set of protection; suppliers 

cannot compete on a level playing field and, additionally, suppliers have to comply with different 

obligations, even within the same offering in the case of bundling.2 

Newly emerged risks in the digital market have to be addressed through updated protection 

standards. This requires, for example, a common set of protection standards for commercial services, 

irrespective of the kind of remunerations. Where services impose a lock-in effect to consumers, which 

may constitute a barrier to switching or harm competition, an appropriate means of addressing these 

problems must be found. One way of achieving this is through better transparency requirements, 

which provide easy-to-understand information that enable an informed choice by consumers.   

 

2. DRAFT DIRECTIVE ON DIGITAL CONTENT: SHORTCOMINGS AND UNCERTAINTIES  

 

2.1. Further increase of fragmented consumer protection standards  

While the draft proposal aims at a higher degree of harmonisation for consumer protection, it overall 

does not meet this objective but actually increases fragmentation:  

The draft establishes new service-specific regulation applicable to a new service category of “digital 

content”. Thus, the draft rules only address a specific part of the digital market for content and services 

and excludes a range of other services. Accordingly, the draft proposal is not a horizontal regulation 

and does not apply to all digital services. Although the European Commission deliberately chose a 

broad definition of digital content, this approach does not diminish the fragmentation of consumer 

protection standards, particularly with regard to bundles and converged services (see examples 

above).  

                                            
2 See “Five Priorities For Achieving Europe’s Digital Single Market”, BCG 2015, e.g. page 19. 
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The new and broad definition of “digital content” leaves too much room for interpretation and 

includes some inconsistencies with the Consumer Rights Directive (CRD). On the top of the definition 

of digital content laid down in the CRD, Art. 2 (1) of the digital content directive proposal, it introduces 

an new concept of digital content,   encompassing digital data as well as those kind of digital services 

that allow creation, processing or storing consumers’ data or enable sharing and any other interaction 

with digital data. From a suppliers’ and consumers’ point of view the distinction between “digital 

content” and other digital services is ambiguous and it is questionable which digital service would not 

be covered by this broad definition. Consumers’ own User Generated Content is even covered as long 

as it is provided or stored by the consumer of the service (Rec 15). Considering that this definition is 

much broader than the definition within the CRD, it is highly unclear which of the new rules is 

applicable. Does this more specific directive take precedence over the CRD, and how will the consumer 

know whether or how he is protected? 

The draft definition does not distinguish between digital “content” and digital “services” (art. 2 (1)). 

This lack of distinction appears problematic, since it confuses different kind of functionalities:  A service 

contract can be the basis (enabler) for either delivering digital content to the consumer (e.g. providing 

the download of content) or allowing the consumer to create, upload or share digital content (e.g. 

online). Either way, the enabler “service” has a different nature than the digital content. Considering 

services as digital content is also problematic with regard to the CRD’s recital 19, which clarifies that 

digital content “should not be classified, for the purpose of this Directive, as sales contracts or as 

service contracts”.  

For communications service providers, the reference to electronic communications services (ECS) as 

defined in the Directive 2002/21/EC is a source of legal uncertainty. While ECS are explicitly out of the 

scope (art. 3 (5) (b)), social media, which often includes communications services/ functionalities, are 

explicitly included (recital 11). The exclusion of ECS, that have to comply with stricter consumer 

protection rules, is reasonable and necessary. The application of an additional service-specific set of 

rules for the already heavily regulated providers would be clearly inappropriate. Irrespective of this, in 

an updated legal framework, similar services need to be subject to the same rules.  

Furthermore, the definition of ECS is currently being reviewed in the course of the revision of the 

telecommunications framework. This may have unintended implications on the directive’s scope. If 

the revised definition of ECS is extended to further communications services provided by players other 

than telecoms operators (e.g. social media providers), their ECS will be excluded from the digital 

content directive’s scope and regulated by ECS-specific rules as well.  In that case, the scope of the 

draft directive will require adjustments, taking into account that some services integrated within 

social media will fall under art. 3 para 5 (b) which conflicts with the explanation of recital 11. What is 

required is a single set of horizontal consumer protection standards that equally applies to all types of 

service. 

Finally, the increase of rules applicable to a broadened definition of digital content is particularly 

problematic for the bundled offerings. Art. 3 (6) establishes that the draft rules apply to those parts 

of a bundle which fall under the new category “digital content”. Both telecoms’ bundles, as mentioned 

in recital 20, and bundles such as social media would fall under this provision. Application of diverging 

consumer protection rules to the same offering, which integrates different kinds of services, not only 

imposes practical burdens on suppliers, but is also highly confusing for consumers (see example on 

different contract duration times as described below).  
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PROPOSAL: 

Considering that convergence and bundling of services require more harmonised consumer protection 

standards, the establishment of a new service-specific regulation for digital content is counter-

productive. A broader approach is required to establish general applicable consumer protection 

standards in the digital market.  

Some of the new rules introduced through this directive have to be equally considered in any other 

consumer protection legislation in order to ensure consistent standards. This is particularly important 

with regard to rules within this draft which cannot reasonably be limited to digital content. E.g. 

consideration of counter-performance other than money. 

It has to be clarified which directive is applicable to services which are not considered as “digital 

content” based on the CRD, but fall within the new broader draft definition of “digital content”. An 

explanation on which directive has precedence is required.  

The definition included in Art. 2 (1) needs to be modified, in order to clearly distinguish between the 

definition of “digital content” and the service being provided. The definition of digital content should 

focus on data, which can be (a) provided to the consumer (e.g. downloads) or (b) provided by the 

consumer (e.g. creation of user generated content within a service). The definition should exclude the 

service contract, which solely serves as enabler for digital content. This also ensures consistency with 

the CRD, which classifies digital content not as service contract.   

The possible upcoming modification of the ECS definition in the course of the above mentioned review 

process should not tempt decision-makers to generally include those communications services which 

already fall under specific rules in the draft’s scope. It would be clearly inappropriate to apply an 

additional set of specific rules to these already strictly regulated services. Irrespective of this, decision-

makers should ambitiously support a full harmonisation of all consumer protection rules, applying 

service-specific rules only where it is clearly indispensable. 

Concerning the application of these draft rules to bundled offerings, consisting of various services, 

exceptions from art. 3 (6) need to be possible where the application of different consumer protection 

rules would lead to a severe inconsistency of consumer protection standards (see section 2.4.).    

 

2.2. Conflicts with General Data Protection Regulation 

ETNO is concerned about several conflicts and inconsistencies of the draft rules with regard to the 

upcoming General Data Protection Regulation (GDPR). As a consequence, the rules may impose 

significant costs for the industry and threaten future businesses, such as data driven innovations, e.g. 

Big Data. The added value for consumers through these new rules is questionable.  

Data Portability: Although obligations in the GDPR (data portability) and the Draft Directive (data 

retrieval) appear to pursue partly different targets – lowering switching costs and refunding counter-
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performance3 – the obligations are in principle the same. However, some of the additional obligations 

proposed in the draft directive are highly problematic. Specifically, in relation to personal data the 

current wording of the draft directive goes beyond requirements under the GDPR: according to Art. 13 

(2) (c) and Art. 16 (4) (b), all data – including such data that has been “produced or generated” through 

the user’s active use of digital content” – has to be retrieved in case of termination. This very broad 

scope of retrieving data is highly problematic: in addition to the uploaded consumer data (which 

would be identical to GDPR’s portability requirements under Art. 18, where the user has the right to 

receive back the personal data he has provided), a supplier would have to retrieve (art. 13 (2) (c)) even 

such data that has been further processed lawfully for other (compatible) purposes (see art. 6 (3) (a) 

GDPR) and thus “generated/ produced”, e.g. for Big Data studies. This obligation would be highly 

problematic for the industry in terms of feasibility: the retrieval of data is not possible, when for 

example it is further processed in an anonymised way, since in that case, re-identification of the 

consumer is no longer possible. The provision also raises questions on data ownership and it is 

questionable whether it offers added value for the consumer.  

Withdrawal of consent for data processing: Further to the above inconsistencies, questions arise with 

the GDPR in relation to the withdrawal of consent and the processing of personal data. According to 

Art. 7 (3) GDPR, the data subject generally has the right to withdraw his or her consent for data 

processing at any time. This raises questions on the continued validity of a contract where the counter 

performance of the consumer consists on personal data only. Would the contract automatically be 

invalid since the counter performance has been withdrawn and thus no longer part of the Consumer’s 

contractual obligation? 

Definition of personal data: ETNO would like to bring into consideration that the broad definition of 

“personal data” under the GDPR (see Art. 4 (1)) significantly narrows down the potential scope of 

retrieving “other data”.  Most data which is actively provided by the consumer can be traced back to 

him and would therefore be identifiable, classifying such data as “personal data”. Consequently, it is 

unclear which data at all would classify as “other data” according to the draft Directive.  

Refraining from processing data: The wording of the draft Directive in relation to the refraining from 

using data is in conflict with some provisions in the same draft directive: while Art. 16 (right to 

terminate long term contracts) stipulates the obligation of the supplier to fully refrain from the 

continued use of the counter-performance provided by the consumer; Art. 13 excludes content which 

has been jointly generated by the consumer with others from such obligation. The reason for the 

difference between the two provisions remains unclear, particularly, since the contract duration time 

is not relevant for consumers in that context.  

PROPOSAL: 

The rules on data retrieval are highly problematic for suppliers, add little value for consumers and go 

beyond the requirements under GDPR. The draft directive obligations under Art. 13 (2) (c) and Art. 16 

(4) (b) should therefore be fully aligned with the portability obligations of the GDPR for personal data. 

Consequently, the right of data retrieval beyond the mere provision of data (generated / produced 

data through further processing) should be deleted, considering also that these data usually have no 

value for consumers’ and would significantly harm innovations such as in the area of big data.  

                                            
3 While e.g. recital 46 states that data portability is important to lower “switching barriers”, recital 40 links data 
retrieval to lack of conformity and, thus, a kind of reimbursement. 
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The scope of Art. 16 (4) (a) should be fully aligned with Art. 13 (2) (b), also excluding data which have 

been generated jointly by the consumer. Otherwise, refraining from the use of such data would impose 

a severe challenge to affected providers, considering that some consumers still make use of these joint 

data. Randomly applying such a rule only to services with long term contracts does not appear justified.  

In cases where consumers withdraw their consent to the processing of personal data, and this 

processing of personal data is classified as consumers’ counter-performance for service delivery, the 

service provider should have the right to end the contract at any time. 

 

2.3. Shortcomings in considering “data as a currency” 

The commercial exploitation of personal data is increasingly becoming a substitute for monetary 

remuneration. This is particularly evident in regard to digital services. E.g. in social media and apps on 

mobile devices. Consumers agree with the terms of use that the submitted data can be processed by 

the service provider. In other cases, consumers agree that the service provider has access to 

consumers’ data, e.g. stored on the device or in applications, for further processing. Either way, 

consumers’ data are often monetised, e.g. through displaying personalised advertisement. This 

business model is broadly replacing alternative business models of digital services which are based 

on monetary payments.  

Any commercial service needs to ensure equal and effective consumer protection standards. This 

principle should apply irrespective of the chosen business model and, thus, of the kind of 

remuneration. Otherwise, consumers cannot rely on consistent safeguards when using commercial 

services and specific business models are discriminated. Accordingly, ETNO welcomes the fact that 

other kinds of remuneration are also considered within the draft directive, particularly concerning data 

as a currency. However, the draft provisions are on the one hand too far reaching and imply legal 

uncertainty as described in the previous chapter. On the other hand, the provisions fall too short:  

The proposal risks to overly restrict the categories of data that are considered as counter-

performance: Art. 3 (1) limits the draft directive’s scope to consumers’ data “actively” provided to the 

supplier. Art. 22 implies that any data which is “indirectly collected” through the supplier is excluded 

from the directive’s scope. These explanations seem to conflict with the draft’s reasonable wording of 

recital 14, which explicitly considers data provided through the consumer based on a “contract which 

allow access to consumers’ photos” as counter-performance – which rather reflects a passive or 

indirectly provisioning of data. Similarly, Art. 13 (2) (b) explicitly includes not only data provided by 

consumer but also data collected by the supplier. 

Clearly, a limitation to data provided through dedicated consumer action (e.g. upload or dedicated 

generation of content online) would broadly exclude some of the most commonly-used commercial 

business models: Digital services that monetise consumers’ data without consumer’s active 

submission (e.g. apps that access consumers’ data that is stored in other apps or on the handset’s 

storage). In these cases, consumers are less aware of the data processing and are more vulnerable. 

Also personal data required for the “performance of the contract” are generally excluded, based on 

Art. 3 (4). This general exclusion linked to the contractual performance risks to be a loophole. A 

supplier may define performance of the contract in a broad way, which includes consumer’s explicit 

contractual agreement for suppliers to access and process a broad range of data, not strictly required 
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for technical reasons for supplier’s service delivery. Furthermore, the draft directive lacks the 

introduction of rules which are crucial to ensure consistent consumer protection, irrespective of the 

kind of remuneration, in particular in what concerns transparency:  

The CRD requires the indication of the main characteristics of the contract – including details on the 

counter-performance – directly before concluding the contract. The contract has to be concluded via 

a link or button which clearly indicates that the service requires a counter-performance. Besides this, 

consumers have to be clearly informed about the total price of a commercial service. Sector-specific 

rules applied to telecommunication providers’ ECS (e.g. based on the Universal Service Directive) are 

even more demanding, including, inter alia, the provisioning of itemised bills (listing each 

communications activity of the consumer), warning signals in case of excessive consumption, or the 

publication of comparable information on their services. The draft directive does not prescribe any 

such requirement in regard to transparency or cost controls for commercial contracts that are based 

on counter-performance other than money in the form of data.  

Data protection rules do not close this gap sufficiently: Data privacy statements are usually lengthy, 

not comparable and consumers find them difficult to understand. Most important is that the 

information requirements prescribed in the data protection legislation do not clarify the commercial 

nature of a contract and that consumers are required to provide a counter-performance. Information 

on related consumer rights is missing, too.  

Easy-to-understand pre-contractual information enables consumers to make an informed choice. 

This includes the choice as to whether a consumer prefers to submit specific data or to rather pay a 

specific amount of money.4 In the absence of this transparency, consumers are often not even aware 

of the fact that a service is by no means “for free”. High protection standards or similar level standards 

are not ensured. Services that charge money instead of data face significant competitive 

disadvantages. Consumer rights after contract conclusion will only be effective, if consumers are 

properly informed about their rights when “paying” with data. For example, consumers will hardly 

assert one of the new conformity rights in art. 6, if the supplier does not have to inform the consumer 

about them within the contract. Currently, there is no such obligation stated when a service is based 

on other counter-performance than money.  

There is no comparable possible consumer harm regarding services that do not monetise consumers’ 

data but rely on non-personalised display of advertisement. Displaying of advertisement is clearly 

visible to the consumer and he is usually fully aware that watching advertisement is the condition for 

service usage.  

PROPOSAL: 

In principle, consumers and competing service providers require a similar set of rules to be applied to 

all commercial services, irrespective of the kind of counter-performance. Therefore, rules applied to 

commercial services that charge money need to be fully and reasonably translated to contracts that 

are based on “data as a currency” (e.g. avoiding conflicts with the GDPR (see 2.2.) and encompassing 

comparable information requirements (see 2.3., below)) . This translation needs to take into account 

that commercial exploitation of data is partly different from charging money and that general data 

protection law covers only some aspects of consumer protection, and is limited to personal data only. 

                                            
4 See consumers’ demands and expectations in regard to paying with personal data in ETNO-ComRes Consumer 
Survey 2015 
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New rules need to be proportionate: ensuring effective and consistent protection standards, while not 

preventing new business models. In that context, the establishment of Code of Conducts could be 

considered (see recital 28). 

Any such rule should be general in scope and applicable to any commercial service that is based on 

commercial exploitation of data. A restriction to only digital content leaves gaps and is from a 

consumer point of view not understandable. Accordingly, the legislation that covers all digital services 

needs to clarify the principle of ensuring consistent protection standards for commercial services 

irrespective of the kind of remuneration. 

Current loopholes included in the draft directive need to be closed:  The directive’s scope must not be 

reduced to consumers’ data provided to the supplier through upload or dedicated generation of 

content online. Passively provided data also should be fully considered, e.g. based on consumers’ 

consent which allows suppliers to access personal content stored in other services or hardware. 

Moreover, the exception of data required for the purpose of “contractual performance” needs to be 

specified. Art. 3 (4) should clarify that the exception only refers to data required for “suppliers’ 

contractual performance”. This would limit the exception to data strictly required by the supplier for 

technical reasons to deliver the service which is expected by the consumer. Any exception from the 

scope of counter-performance needs to be very limited, e.g. in the case of cookies which are regulated 

through a dedicated law or in the case of location data which fall under strict telecoms-specific 

regulation.  

New information requirements are required to ensure consistent transparency standards. These 

requirements should fully correspond with the rules included in already established legislation, 

particularly in the CRD, and need to be complementary to the upcoming rules within the GDPR: 

Suppliers of commercial services based on data as a currency should be obliged to provide easy-to-

understand and comparable information directly before the consumer places his order (contract 

conclusion) (see Consumer Rights Directive, Art. 8 (2)). Instead of indicating a price, this pre-

contractual information should briefly explain which data are used for which commercial purpose. 

The contract conclusion process needs to be the same as in any other commercial service contract, 

clarifying that the consumer is about to close a commercial contract. As a first step towards consistent 

information requirements, the contractual information listed in Art. 6 (1) (a) has to be provided in all 

commercial contracts. Updated information requirements, applicable to any provider, should be 

limited to information that is clearly valuable for customers to understand the key provisions of the 

contract. 

ETNO supports that commercial services that are solely financed through displaying advertisement, 

without monetising consumers’ data, are treated differently (recital 14).  Although such services are 

also commercial by nature, as described above there is no equal need to apply stricter consumer 

protection rules. 

 

2.4. Consumer downsides through restricted contract duration times  

The specific rules on termination with regard to long term contracts in Art. 16 do actually reduce the 

minimum duration time to 12 months. After twelve months contract duration the consumer would 

have the right to terminate the contract at any time with a 2 weeks’ notice period. Even if consumers 

conclude a new contract with the same supplier, previous contract durations will be taken into 
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account, such as in the case of automatic contract renewals and other subsequent agreements (recital 

46).  

The introduction of this limitation for long term contracts may be reasonable if the market does not 

provide enough choice, if there is a lack of competition due to high switching barriers and if there is no 

clear benefit for the consumer in having longer minimum duration times. However, the digital services 

market is overall highly competitive and consumers’ have a very broad choice between different 

services and content offerings. Usually these offerings have no minimum duration time or a short 

duration time. Possible lock-in effects do not usually refer to duration times but for example they 

refer to personal data included in a specific service. As described above, this problem is now sufficiently 

addressed through the upcoming data portability provisions in the GDPR. 

Informed consumers who choose a service with a longer minimum duration time may do this because 

of specific benefits. For example, telecoms’ customers often chose 24 months minimum duration time 

of contracts in order to receive subsidised mobile phones, hardware required to receive IPTV or cost-

free installations through the provider. This makes services or devices more affordable for the 

consumer. Subsidisation of a service or device in a timeframe of only 12 months will lead to an increase 

of monthly rates for consumers. For suppliers such as telecom operators, who make significant long 

term investments, the shortening of minimum contractual duration times will lead to reducing the 

planning security for network investments. Telecoms’ IPTV services are typically bundled within 

contracts that also include data access and voice services. While IPTV would be in the scope of the 

draft directive, the data access and the voice services are excluded (Art. 3 (5) (b)). Accordingly, 

telecoms would be challenged to consider different minimum duration times within the same 

offering. This would be highly confusing for consumers. Possibly, such bundles could no longer be 

offered, leading to less choice for consumers. Other providers, who equally integrate differently 

regulated services into one offering (e.g. social media), will be confronted with similar challenges. 

PROPOSAL: 

Considering the lack of clear consumer benefits and the identified downsides, this restricting rule of 

contract duration times should be deleted. The introduction of such a restriction at a later point in 

time should only be considered if there is clear evidence of market failure in regard to duration times. 

Bundles which fully or partly fall under specific law according to the draft directive’s Art. 3 (7) and 

considering Art. 3 (5) (b), should at least be excluded from Art. 16 (1) and (2), to avoid fragmentation 

of duration times.  With regard to minimum duration times, only the specific rule of Art. 3 (7) shall 

apply. Specific rules applied to telecoms’ services, which limit the initial commitment period of 

contracts to maximum 24 months and oblige to offer at least one contract with a maximum duration 

of 12 months, have proven to be fully sufficient to facilitate effective competition and consumer 

choice (Art. 30, Universal Service Directive (2009/ 136/ EC). 

 

2.5. Liability and burden of proof risk to significantly impair suppliers  

ETNO is concerned about several aspects of the draft rules on liability and burden of proof, including 

the great uncertainties and inconsistencies resulting from the new definitions. Overall, the balance 

between rights and obligations for suppliers and consumers is shifted to the detriment of suppliers, 

without providing evidence on the significant consumer harm which could justify this shift. 
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The extended liability of the supplier, to prove that the purchased digital content is compatible with 

the consumers’ digital environment (Art. 9), is particularly problematic since the liability has no time 

limit. In practice, the supplier has no possibility to fully assess consumers’ digital environment. Even if 

consumers are obliged and willing to cooperate with the supplier, a joint assessment of risks would be 

very complicated and costly, especially when it concerns the provision of services over a longer period 

of time (Art. 6 (3)), considering the likely changes in the consumers’ digital environment.  

Also, the definition of the scope “digital environment” is largely unclear (Art. 2 (8)). Considering the 

extended pre-contractual information requirements, e.g. on interoperability, which enable consumers 

to choose the right services, these new liability obligations for suppliers appear disproportionate. This 

uncertainty directly impacts the definition of “integration” (Art. 2(2)) and suppliers’ liability, as the 

assessment of integration depends mainly on the successful link between different components of the 

consumer’s digital environment. 

The draft directive does not sufficiently clarify the supplier’s responsibility in Art. 2 (3). The respective 

recital 47 acknowledges that although only one final supplier is liable towards the consumer, there are 

different crucial suppliers along the value chain. However, the draft leaves it to member states to 

define the various suppliers’ responsibilities, e.g. in regard to Art. 10.  

While the CRD obliges consumers to notify the supplier in writing about a termination of contract, this 

draft directive allows consumers to use any means for notification (Art. 13 (1)). Considering the broad 

range of possible means and limited reliable notification mechanisms, this broadening will in practice 

lead to more disputes between suppliers and consumers on the question of whether a notification on 

termination has been properly submitted to the supplier or not. This obligation has to be read in the 

context of the time limit imposed to suppliers to terminate the contract: 14 days after the receipt of 

the notification. This combination goes beyond the proportionality principle and generate costs. 

PROPOSAL: 

The obligation for suppliers to prove that the digital content is compatible with the individual 

consumers’ digital environment has to be deleted. The extended pre-contractual information 

additionally enables consumers to correctly choose the offering which is compatible with the 

individual digital environment. 

It is of utmost importance, that the new terms and definitions are sufficiently specified. This in 

particular refers to the digital environment and the integration as well as to the concept of liability. For 

the sake of cross-border harmonisation, the responsibilities of various players for supplying digital 

content within this EU directive should be specified. 

Efficient implementation of the directive requires further clarification on the proposed B2B provisions 

in Art. 17 (pursuing remedies) and the related Art. 5 (access and availability of digital content). 

The obligations within the CRD have established reliable practices on how to submit termination 

notification that consumer and suppliers can rely on (notification on a durable medium, which includes 

email). There is no evidence for the need to establish a new rule, specifically aiming at digital content. 

The extension of possible means for notifying about termination should be deleted. 

 

3. DRAFT DIRECTIVE ON TANGIBLE GOODS: ENSURE ALIGNMENT  
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Telecom operators use distance and online sales channels for contract conclusion and sales of devices, 

such as routers, mobile and fixed phones or IPTV set top boxes. Therefore, new rules for tangible goods 

are highly relevant for telecoms providers. 

There is indeed an urgent need to adjust the legislation for digital services, also reflected in Art. 30 

Consumer Rights Directive, which requires the European Commission to provide “an evaluation of the 

provisions of this Directive regarding digital content including the right of withdrawal.” 

However, there is no such time pressure regarding tangible goods. The recently started broad 

assessment of the various consumer protection directives in the scope of the REFIT Fitness Check of 

Consumer Law will provide the opportunity to update rules for tangible goods. The adoption of a new, 

possibly overlapping directive needs to be avoided. Therefore, the need to establish new rules for the 

online sales of tangible goods should only take place after to the mentioned REFIT process and 

finalisation of updates, in order to address the possible remaining gaps. 

 

--- 

ETNO (European Telecommunications Network Operators' Association) represents Europe’s 

telecommunications network operators and is the principal policy group for European e-

communications network operators. ETNO’s primary purpose is to promote a positive policy 

environment allowing the EU telecommunications sector to deliver best quality services to consumers 

and businesses.  

For questions and clarifications regarding this position paper, please contact Marta Capelo 

capelo@etno.eu 
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